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Overview

We will review best practices for
meal and rest breaks in California:

* How many breaks
* When taken during shift
* Duration

* Duty-free requirements
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Overview

To best protect employees and the
company, we focus on:

* Understanding company policy

* Communicating expectations to
staff

* Proactively ensuring proper :
breaks happen daily =
* Documentation of problems B ‘o
* Prompt remedial action -
-
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It matters because you:

Overview

Ensure employee well-being
Meet expectations in company
HR policies

Perform an important
supervisory duty

Comply with CA Labor Code
Limit the risk of lawsuits
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Meal Periods
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Meal Period Basic Rule For Most Situations
Number:
1 One 30 minute meal period during an 8
2 hour shift.
Unpaid
(\ Break is off the clock, unpaid.
Conditions:
\0 Relieved of all duties entire period;
Must be uninterrupted 30 mins;
Employee entitled to leave premises.
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How Many Meal Periods?

Shift under 5 hours:
> No meal period required.
Shift over 5 hours, up to 6 hours:

> Afford a meal period, or consent to a mutually
agreed-upon waiver.

Over 6 hours:

> Afford a meal period.

Over 10 hours, up to 12 hours:

> Afford a second meal period, or consent to a mutually
a%Eeed—upon waiver (only if first meal period was
taken).

Over 12 hours:

> Afford a second meal period.
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Meal Period Waivers
* For shifts over 5 hours, but no more than
6 hours
* Employee and employer may agree to
waive the meal break.
* Must be voluntary; no coercion
* Put in writing, revocable.
* One waiver is enough (daily not needed).
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Timing of Meal Period
* A meal period must begin before the
end of the fifth hour of the shift.
Example
Time of Day Hour of Shift
Shift begins at 10:00 a.m. oo —=
:00 — 11 irst Hour
Meal break begins before 3:00 p.m. T r—T—
12:00 - 1:00 Third Hour
1:00 - 2:00 Fourth Hour
2:00 - 3:00 Fifth hour
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Timing of Meal Period

Q: Martha clocks in at 8:00 and her
scheduled lunch time is 11:00 —
11:30 a.m. She says she would
rather stock inventory then, when
it arrives, and then break at 1:30.
Should you let her do this?

A: Best practice is to require her to
take breaks at the scheduled time,
and avoid allowing it to start after
the end of the fifth hour.
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Meal Period Issues

Tom works the IT help desk. His wedding date is in 8
weeks and he is on a crash diet.“I'll be skipping my meal
breaks until the big day.”

Should you let him?
No. Force him to break (he needn’t eat).
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Length of Meal Period

An uninterrupted period of at least 30
minutes.

Off the clock: The break is unpaid.
Mandatory time punches: Ensure that
employees clock out and back in.
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Duty Free Meal Periods

* Meal periods must be duty free.

* Employee is free to leave the premises

* Exception: on duty meal period agreements
(narrow application)

Practical tips:
- Don’t assign incidental duties (e.g.“keep an
eye out for the delivery”)
- Don’t text, email or call
- Don’t talk about job duties
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Meal Period “Premiums”

General rule: pay a “premium”
(penalty”) of one hour pay at regular
rate for each missed meal period or
rest period.

Regular rate = blended/average,
including base pay, bonuses,
commissions, etc.

(Limit: Maximum of one meal penalty
per day.)
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Meal and Rest Breaks

Common Meal Break Problems

Written policy is defective/incomplete

Meal punches missing or rounded

Auto-deductions

Late, short or skipped (with no
premium paid)

Not allowed to leave

Working while clocked out

Premium paid at wrong rate
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PAGA Risk

Class action lawsuits commonly seek recovery of the premium.

But PAGA lawsuits seek $100 per employee, per pay period, for every
meal period violation.

Penalties can be capped at 15% ($15) if “reasonable steps taken before
PAGA notice:

— Perfect written policy

— Manager training

— Periodic compliance audits
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Meal and Rest Breaks

Common Rest Break Problems

Waiver issues (defective, coerced, not
revocable)

Too busy

Supervisors interfere / discourage (or
don’t encourage)

Working while on break
Premium paid at wrong rate
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Meal and Rest Breaks

Good Practices

Write an excellent policy

Audit

Train staff and managers (a lot)

Pay premiums, at correct rate, and
display on pay stub

Use attestations to document
when/why improper meal/rest breaks

Hold slackers accountable (supervisors
and staff alike)
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Basic Rule for Most Situations:
Number:
Two ten minute breaks for an |
eight hour shift.
‘When:
Middle of four hour period
“insofar as practicable”
Paid?
Breaks are “on the clock”
Nature calls?
Restroom trips don’t count per se
Qgletree
Deakins
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Number of Rest Breaks
Shift under 3 %2 hours:
No rest period required.
3 12 hours to 6 hour shift:
One 10 minute rest period.
6 hours to 10 hour shift:
Two 10 minute rest periods.
10 hours to 14 hour shift:
Three 10 minute rest periods.
e
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Timing of Rest Breaks

Must rest break take place before
meal period?

Cal Supreme Court: No

« Code/regulations do not require this.

+ General rule of thumb: 1st rest break
before meal period

* “A good faith effort” to hit the middle
of each 4 hr. segment

Exceptions: Where not practicable.
+ Court did not define.

« Seek HR/legal input before you
deviate from general rule of thumb.
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Duty Free
Like meal breaks, rest breaks must be duty free.
* Relieve of all duties, including incidental ones like
phones/texting, observing, discussing job duties,
etc.
* Free to leave the premesis
Ogletree
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Rest Break Issues

The kitchen staff prefers a
combined 20 minute break once
per 8 hour shift. Should | allow
it?

Bad idea. Follow the general
rule of thumb.
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Rest Break Issues

Sharon asks for permission to take breaks at end
of day so she can leave early. Should you allow
this?

* Not recommended. Follow the general rule
of thumb.

St 2
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Rest Break Issues

Joe’s supervisor asks him
to keep an eye out for a
vendor delivery during
his rest break. Is that ok?

+ Bad idea. Breaks must
be duty free
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Rest Break Premium

Like meal period violations, a premium is
owed if an employee does not receive a
proper rest break.

Maximum of one rest break premium per
day.

Paid at the regular rate of pay (just like
meal period premiums).
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Now what?
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Bottom Line Best Practice # |

Insist that employees take a 30 minute break each day.

i
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Bottom Line Best Practice # 2

Provide meal break that starts
before the end of the fifth
hour of work.
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Bottom Line Best Practice # 3

Record exact time out, time
back in for meal break.

i
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Bottom Line Best Practice # 4
Rotate all non-exempt staff through 10
TPA(E minute breaks every day.
BREAK)
oo
32
Bottom Line Best Practice # 5
Pay the premium for break violations,
TAKE unless you obtain a valid attestation
from the employee.
BREAK) ploy
oo
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Impeding or Discouraging Breaks

Create Discouragement-Free Zones

Kill the coercion/pressure to skip argument
Clear the way for busy workers to break

— Post schedules for breaks

— Remind workers to break

— Supervisors keep clear, respect the break

- Plan work around breaks

— Arrange relief workers

— Turn off cell phones, PDAs, etc.

- Encourage leaving work area; Provide break areas
— Ifbreaks in jeopardy, supervisor intervene, adjust
— Attestations / document why break missed
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Special Issues

‘What to do about commissioned and tipped staff?

Strong incentive to skip breaks in order to maximize earnings.
Sales staff may be pressured to compete or reach quota.
May be best to force one and all to break.

+ Also: Employees paid by piece rate and commission pay may be
entitled to additional pay for their rest break time.
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Questions?

Thank you!

Chris Olmsted

Christopher.Olmsted@ogletree.com
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About the Firm

Ogletree Deakins is one of the largest labor
and employment law firms representing
management in all types of employment-
related legal matters.

The firm has more than 900 attorneys
located in 54 offices across the United States
and in Europe, Canada, and Mexico.

We represent a diverse range of clients, from
small businesses to Fortune 50 companies.
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Our 54 Offices

Atlanta Greenville Morristown Richmond

Austin Houston Nashville Sacramento

Berlin Indianapolis New Orleans San Antonio

Birmingham Jackson New York City San Diego

Boston Kansas City Oklahoma City San Francisco

Charleston Las Vegas Orange County Seattle

Charlotte London Paris St. Louis

Chicago Los Angeles Philadelphia St.Thomas

Cleveland Memphis Phoenix Stamford

Columbia Mexico City Pittsburgh Tampa

Dallas Miami Portland (ME) Toronto

Denver Milwaukee Portland (OR) Torrance

Detroit (Metro) Minneapolis Raleigh Tucson

Montreal Washington, D.C.
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Disclaimer

These materials have been prepared by the lawyers of Ogletree Deakins to
inform our clients of important information in these areas of law.They are not,
of course, intended as specific legal advice, but rather are offered to alert our
clients to important developments and potential problems that may affect their
business operations. When clients are faced with actual or potential business
problems relating to these areas, they are encouraged to seek specific legal
counsel by contacting the lawyers in our firm with whom they normally work.

Any reproduction in any form or incorporation into any information retrieval
system or any use without the express written consent of Ogletree Deakins is
prohibited.
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